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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Need the trial court grant a hearing on a second or suc- 
cessive motion to vacate sentence where no reasons are ad- 
vanced for not having raised the present allegations in the 
prior motions? 

2. Did the trial court err in holding that appellant was af- 
forded the effective assistance of counsel? 

3. Was appellant’s presence required at a hearing on the is- 
sue of effective assistance of counsel, where the court had be- 
fore it a transcript of the trial proceedings, and where appellant 
was represented at the hearing by counsel? 
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Counterstatement of the case 
A. The four convictions 
B. The evidence in Criminal Case 226-53 
C. Post trial motions 

Statute involved 

Summary of argument 

Arguments: 

I. Appellant’s motions to vacate sentences in 227-53, 228-53, and 
229-53, were second or successive motions. Accordingly, 
the district court was not required to grant a hearing on 
appellant’s allegations that his pleas of guilty were involun- 


tary 
II. The record affirmatively shows that appellant was not denied 
the effective assistance of counsel, but enjoyed diligent and 
vigorous representation 
III. Appellant’s presence was not required 
Conclusion 
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APPELLEE’S BRIEF AND SUPPLEMENTAL APPENDIX 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from orders of the District Court denying 
appellant’s motions to vacate four 1953 convictions for armed 
robbery under 28 U.S.C. § 2255 (J.A. 29). In one of his mo- 
tions appellant charged that his trial attorney, whom he had 
hired to represent both himself and his co-defendant, had not 
effectively represented him due to the fact that he also repre- 
sented his co-defendant (J.A. 10-15). After a hearing on this 
issue, the District Court concluded that trial counsel had not 
been ineffective and denied relief (J.A. 28-29). The remain- 
ing three motions to vacate sentences were denied without 
hearings. 

A. The four convictions 

Four indictments were returned against appellant and one 
Jack Schowers on February 16, 1953, charging the two with 
four separate robberies at gun point (Criminal Case Nos. 
226-53, 227-53, 228-53, and 229-53) (J.A. 7, 35, 41, 47). 
Appellant retained J. Leon Williams, Esquire, to serve as 
counsel both for himself and for co-defendant Schowers. 
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They stood trial in 226-53 and both were found guilty (J.A. 
1,8). Only Schowers appealed (J.A.2). (His conviction was 
affirmed by this Court, Schowers v. United States, 94 
US. App. D.C. 374, 215 F. 2d 764 (1954).) Thereafter, on 
May 19, 1953, appellant withdrew his pleas of not guilty to the 
remaining three indictments (227, 228, and 229-53) and 
entered pleas of guilty (J.A. 35, 42,47). He was sentenced on 
May 22, 1953, to three to nine years in 226-53, and two to six 
years in each of the other three cases, sentences to run con- 
secutively (J.A.8, 36, 43, 48).* 


B. The evidence in Criminal Case 226-53 


The evidence, almost wholly uncontradicted, reveals that 
two men, appellant and co-defendant Schowers, entered the 
Greystone Cleaners on the afternoon of January 24, 1953. 
Appellant carried a coat which partially concealed a pistol he 
was holding. He pointed the pistol at the woman behind the 
counter, Mrs. Mary Pomeroy, and said, “Lady, this is a 
stick-up”. The woman screamed, Schowers fled, and appellant 
grabbed $87 from the cash register and followed his companion. 
A passerby who heard the scream started toward the store, saw 
the two men, but turned back when he was threatened with the 
pistol. 

A description of the two men was broadcast, and two police- 
men cruising in the area apprehended them as they were about 
to hail a taxi. Appellant immediately confessed. Seized from 
his person was a loaded pistol and the proceeds of the robbery. 
Schowers later signed a written confession. Mrs. Pomeroy 
positively identified appellant on that same afternoon, but could 
only identify Schowers by the red plaid shirt and tan overcoat 
he had worn. Appellant did not testify on his own behalf, and 
presented no witnesses. Schowers denied the robbery, charged 
that the confession had been coerced, but admitted being with 
Thomas on that day.” 


?Schowers was sentenced to four to twelve years in 226-53, was ac- 
quitted in 228-53, and the remaining indictments were dismissed upon 
motions of the Government (J.A. 2, 32, 38, 45). 

7 These facts appear in the transcript on file in the record on appeal, and 
are narrated in the Court’s opinion in Schowers v. United States, supra. 
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C. Post trial motions 


Appellant made no effort to appeal from any of his convic- 
tions. The records in the District Court contain no communi- 
cation whatever from appellant for the year and one-half 
following the imposition of sentences. 

However, on December 13, 1954, appellant filed motions 
to vacate the last two sentences imposed, each of which 
carried prison terms of two to six years (S.A. 15-18).°> He did 
not at this time attack the conviction growing out of his trial 
with Schowers (226-53), nor did he attack the first conviction 
to which he had pleaded guilty (presumably 227-53). He 
charged that two of his pleas were induced by defense counsel’s 
representations that if he did not plead, Government counsel 
would recommend the maximum sentence, but that if he en- 
tered pleas of guilty, he would be lightly sentenced. He 
agreed to plead to one charge, but defense counsel entered pleas 
of guilty to all three. He asked that the court withdraw two 
of the three pleas he had entered and vacate the last two 
sentences. These motions were denied on December 16, 1954 
(J.A. 32,39). No appeal was sought. 

On January 25, 1955, appellant filed his second series of mo- 
tions to vacate sentence (S.A. 18-19). He asked the court to 
vacate all of the judgments against him because the indictments 
were fatally defective in that they used the word “robbery”, 
a term not found in the statute. This motion was denied on 
February 3, 1955 (J.A. 32). Appellant’s request for leave to 
appeal in forma pauperis from that order was denied on April 
19, 1955 (J.A. 32, 39). 

Appellant’s third motion to vacate sentence was filed on J uly 
15, 1957, more than four years after sentences had been passed. 
It is from the denial of this motion that appellant appeals. In 
the motion appellant attacked all four convictions, charging 
that in the trial of 226-53 he was denied the effective assistance 
of counsel because his attorney also represented co-defendant 


3469.4.” refers to the Supplemental Appendix attached to this brief. 

* Appellant did not specify the cases by number. The numbers “227-53” 
and “228-53” are typed in at the head of the motion. Presumably this was 
done by the clerk’s office for filing purposes, and apparently should have read 
“228-53” and “229-53”. 
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Schowers, and that in the last three cases convictions were 
based on pleas of guilty not voluntarily made (J.A. 10-17). 

Appellant alleged that after his conviction in 226-53, he was 
returned to the D.C. Jail and was there visited by two detec- 
tives who accused him of committing other robberies. When 
he refused to confess they beat him and threatened to kill. 
This failed to produce a confession, whereupon “[+¢]he officers 
hypnotized him against his will and made mysterious waves 
with their hands in front of his face; that they put him into a 
trance and told him to confess to all the crimes they described; 
that they gleefully waited for him to confess, but he refused to 
answer them”. (J.A. 14). He states that they then beat him 
again, and “only stopped when they discovered that, because he 
was still in a trance, their blows he did not feel” (J.A. 15). 

Several weeks later, he alleged, he appeared in court and his 
attorney told him that the prosecutor had given his assurance 
that he would be “given a break” if he entered pleas of guilty. 
He did so as the detectives, who were then present, had in- 
structed him several weeks before. Instead of receiving proba- 
tion, he received prison terms, contrary to promises made him 
(J.A. 15). 

The District Court endorsed the following fiat on this 
motion: “Hearing granted to determine whether there was a 
conflict of interest between the co-defendants so as to deprive 
petitioner of effective assistance of counsel”. (J.A.12). Pur- 
suant thereto, a hearing was held without the presence of ap- 
pellant, who was incarcerated in the federal penitentiary in 
Alcatraz, California. However, appellant was represented by 
counsel (other than trial counsel) appointed by the court. 

Before commencement of the hearing, the court inquired 
of counsel as follows: 

The Court. * * * I want to ask you whether you feel that 
you are hampered in any way by not having the defendant 
Thomas in court in this proceeding? 

Mr. Buaustern. I don’t think so, Your Honor. 

The Court. Well, when you say you don’t think so that is 
too uncertain, I want your opinion as to whether you actually 
are hampered in any way. 

Mr. Buaunstern. I am not hampered. 
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The Covrr. It is your opinion that you aren’t and that you 
can proceed fairly in representing him without his being 
present? 

Mr. Buaustern. That is correct. 

The Court. Very well. (J.A. 18). 

The first witness called was co-defendant Schowers. He 
testified that counsel represented both appellant and himself 
(J.A, 21), and when asked if he thought counsel devoted more 
time to him than to appellant, he answered: “Well, I say that 
I actually—I think that he didn’t devote more time to me 
because he thought—I think he actually thought I was inno- 
cent”. (J.A. 22). Trial counsel, J. Leon Williams, Esquire, 
was then called. He testified that he was employed by both 
defendants, and that he did not devote more attention to one 
defendant than to the other (J.A. 24). Hesaid: 


Well, I certainly don’t feel that I devoted more at- 
tention to one of the defendant’s defenses than the 
other, as I realized all the way that they were both 
jointly charged and I realized that any defense urged 
on behalf of the other would necessarily have to be 
considered on behalf of the other co-defendant. 


It was a joint venture. (J.A.24.) 


When asked if he would have tried appellant’s case any dif- 
ferently if he had tried it alone, counsel answered: “I don’t 
see how I possibly could have.” He concluded that, “I did 
everything I humanly could for them.” He testified further 
on cross-examination that appellant never expressed dis- 
satisfaction with his services either during or after trial. 
(J.A. 25.) This witness concluded appellant’s case. 

The court then inquired whether the Government had any- 
thing further. Government counsel replied that two police 
officers accused by the appellant of beating him were present. 
Although counsel indicated he doubted the pertinency of their 
testimony, the court said: “I think you had better put them 
on the stand as long as they are here” (J.A. 26).° Both officers 


*In his motion appellant charged that these officers had beaten him when 
he refused to sign a confession (J.A. 13). Appellant did not allege that he 
confessed, and no written confession was offered at his trial. One of the 
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then testified that appellant was in their custody on January 
23 andi24 of 1953, the dates of the alleged beatings prior to 
trial, and that they neither beat nor threatened appellant, nor 
did they attempt to force a confession from him (J.A. 26-27). 

The court denied the motion on March 21, 1958, and filed a 
memorandum opinion. The court recited that, after careful 
examination of the transcript of the trial proceedings, a hear- 
ing was ordered on the question of whether trial counsel had 
sacrificed the interests of appellant to those of co-defendant 
Schowers. The court stated that it had not ordered the pres- 
ence of ‘appellant at the hearing since it appeared that the key 
witness would be trial counsel, and because Schowers was 
available to testify. The court noted that a new counsel, 
appointed to represent appellant three and one-half months 
before the hearing, was informed that if appellant’s presence 
would aid him in any way, the court should be informed and 
appellant would be brought east to testify. 

In denying the motion the court concluded that counsel had 
not been ineffective and that “Thomas’ case would not have 
been tried any other way had he been the sole defendant.” 
The court noted that appellant had made no prior complaint 


regarding his representation, and that in a similar motion he 
had previously filed he made no mention of this fact. The 
court analyzed trial counsel’s emphasis on Schower’s defense 
as a deliberate trial tactic to acquit appellant. It said: 


Since the identification testimony with respect to 
Schowers was weak, counsel attempted to treat defend- 
ants as a unit and free Thomas by freeing Schowers. 
The attempt in the summation to the jury was to focus 
on Schowers and by doing so, to exonerate not only 
Schowers, but by association, Thomas. In the light of 
Thomas’ clear implication in the crime the strategy ap- 
pears quite reasonable and perhaps the best possible.” 
(J.A. 29) 


This appeal followed. 


officers testified that he could not recall appellant’s having made a state- 
ment (J.A. 27). 
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STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: Federal 
custody; remedies on motion attacking sentence.—A prisoner 
in custody under sentence of a court established by Act of Con- 
gress claiming the right to be released upon the ground that the 
sentence was imposed in violation of the Constitution or laws 
of the United States, or that the court was without jurisdiction 
to impose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise subject to col- 
lateral attack, may move the court which imposed the sentence 
to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case con- 
clusively show that the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served upon the United 
States attorney, grant a prompt hearing thereon, determine 
the issues and make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner or re- 
sentence him or grant a new trial or correct the sentence as may 
appear appropriate. 

A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of the 
same prisoner. 

An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on appli- 
cation for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of a 
prisoner who is authorized to apply for relief by motion pur- 
suant to this section, shall not be entertained if it appears that 
the applicant has failed to apply for relief, by motion, to the 
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court which sentenced him, or that such court has denied him 
relief, unless it also appears that the remedy by motion is inade- 
quate or ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


1. 28 U.S.C. § 2255 specifically provides that the sentencing 
court need not entertain a second or successive motion to va- 
cate sentence. The court below therefore properly refused to 
grant a hearing on appellant’s successive motions to vacate 
sentences since no reasons were advanced for not having pre- 
viously raised the present allegations. 

2. Appellant retained an attorney to represent both himself 
and his co-defendant at trial. The transcript of the trial pro- 
ceedings affirmatively shows that counsel diligently defended 
him in what must be conceded was a hopeless case. Under 
these facts, appellant’s claim that he was denied the effective 
assistance of counsel because of counsel’s dual representation 
at trial, is without merit. 

3. A hearing on appellant’s claim that he was denied the ef- 
fective assistance of counsel was held. Appellant was repre- 


sented by counsel, but was not present. His attorney stated 
that his presence would not be helpful. The transcript of the 
trial proceedings was before the court. There was no factual 
dispute. Under these circumstances, it cannot be said that 
appellant was denied a substantial right because his presence 
at the hearing was not ordered. 


ARGUMENT 


I. Appellant’s motions to vacate sentences in 227-53, 228-53, 
and 229-53, were second or successive motions. Accordingly, 
the district court was not required to grant a hearing on ap- 
pellant’s allegations that his pleas of guilty were involun- 
tary 
28 US.C. § 2255, 7 5, reads: “The sentencing court shall not 

be required to entertain a second or successive motion for simi- 

lar relief on behalf of the same prisoner.” The District Court, 
therefore, was not required to grant a hearing on appellant’s 

motions alleging that his pleas of guilty in 227-53, 228-53, 

and 229-53, were not voluntarily entered. Appellant had filed 
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two prior motions to vacate sentence. The first motion, made 
a year and a half after sentence was imposed, alleged that two 
of his three guilty pleas had been improperly induced by coun- 
sel. In that motion appellant apparently conceded that one of 
his pleas was valid. He made absolutely no reference to any 
mistreatment by police officers. And he did not seek to appeal 
from the denial of this motion. A year later he filed a second 
motion to vacate all four convictions, alleging that the indict- 
ments were defective. And he did not seek leave to appeal 
in forma pauperis in this Court from the denial of this motion. 
Some four years after the imposition of sentences, he filed 
the motions to vacate now before the court, in which he again 
attacked all four convictions. The trial court, in its discretion, 
granted a hearing only on the motion in 226-53, in which it 
was alleged that trial counsel had been ineffective. No hear- 
ing was held on the motions addressed to the convictions in 
927-53, 228-53, and 229-53. The court’s action was wholly 
consonant with the terms of Section 2255, which do not re- 
quire the District Court to consider successive motions for the 
same relief. Since no “justifiable reason” for not raising these 
claims was suggested, it cannot be said that the District Court 
abused its discretion in denying a hearing. Turner v. United 
States, 103 U.S. App. D.C. 313, 258 F. 2d 165 (1958). In the 
instant case it is plain that the allegations could have been 
made in either of the prior motions. With respect to 227 and 
928-53, the charges are essentially the same as were made in 
appellant’s first motion—that his guilty pleas were coerced. 
This claim had already been passed on, and for that additional 
reason need not have been made the subject of-a hearing.® 


Il. The record affirmatively shows that appellant was not 
denied the effective assistance of counsel, but enjoyed dili- 
gent and vigorous representation. 


Appellant contends that he was denied the effective as- 
sistance of counsel because his attorney also represented co- 


“Moreover, at the time the motion to vacate was filed, appellant was not 
serving the sentences imposed in 227-58, 228-53 or 229-53. Accordingly, 
Section 2255 relief was unavailable with respect to these convictions. 
Heflin v. United States, 3 L. ed. 24 407 (1959). 
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defendant Schowers. For any of a number of reasons, the 
point urged is wholly meritless. 

First, appellant not only consented to such dual representa- 
tion, but in fact brought it about. In his own affidavit an- 
nexed to his motion to vacate appellant states “that he em- 
ployed this counsel to defend him and a co-defendant named 
Jack H. Schowers” and that he “paid the bill” (J.A. 18). 
Surely appellant cannot now complain of this dual representa- 
tion when he himself was responsible for it. Glasser v. United 
States, 315 U.S. 60 (1942), relied on by appellant, is not in 
point. ' In that case, over the defendant’s objections, Glasser’s 
attorney was appointed by the court to represent a co-de- 
fendant even though the court was advised of a possible con- 
flict of interests between the two defendants. And in United 
States v. Hayman, 342 U.S. 205 (1951), also relied on by ap- 
pellant, the Court stated the issue to be “* * * whether [de- 
fendant’s] attorney appeared as counsel for [a principal wit- 
ness against defendant who himself was a defendant in a 
related case] ‘with the knowledge and consent of [defendant]’ ” 
(at 219). Plainly, these cases teach that where an accused 
knowingly agrees to representation by counsel who also repre- 
sents another, he may not later complain. And the cases 
following Glasser have soheld. E.g., Plater v. Warden, Mary- 
land House of Correction, 261 F. 2d 445 (4th Cir. 1958) ; Lott 
v. United States, 218 F. 2d 675 (5th Cir. 1955); Farris v. 
Hunter, 144 F. 2d 63 (10th Cir. 1944). In the Lott case the 
Court said (at 681): 

That case [Glasser v. United States] held that Glasser 
was deprived of his right, under the Sixth Amendment, 
to the assistance of counsel where the court, over objec- 
tion, required his counsel to represent a co-defendant, 
‘with notice that their interests might be in conflict. 
Here there was neither objection, claim, nor notice to the 
court of any alleged conflict between the interests of the 
three defendants. We hold, therefore, that there was 
no denial of the effective assistance of counsel. [Em- 
phasis supplied. ] 
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Even assuming appellant had raised the objection at trial and 
not four years later, the record affirmatively shows that there 
was no conflict of interests and no prejudice. In Glasser the 
Supreme Court found some prejudice to the defendant, holding 
that it was unnecessary to show exactly where the prejudice 
was. Thomas v. United States, 252 F. 2d 182 (9th Cir. 1958). 
No such showing is made here. The courts have consistently 
denied relief to claims growing out of dual representation where 
no prejudice is shown. Plater v. Warden, Maryland House of 
Correction, supra; Hayman v. United States, 205 F. 2d 891 (9th 
Cir.), cert. denied, 346 U.S. 860 (1953); Farris v. Hunter, 
supra; Swope v. McDonald, 173 F. 2d 852 (9th Cir. 1949”). 

The court below presided at the trial, carefully examined the 
transcript of the trial proceedings, and heard the testimony of 
trialcounsel. It concluded as follows (J.A. 29): 


The Court finds that Thomas’ case would not have 
been tried any other way had he been the sole de- 
fendant. Thomas had been the one who hired counsel 
and, indeed, Schowers never paid any counsel fees. 
Further, Thomas had at no time during the trial or sub- 
sequently made a complaint concerning the defense at- 
torney. It should be noted further that Thomas had 
previously filed a similar motion to vacate without 
mentioning this fact. 

After his counsel at the original trial testified, the 
trial strategy which was adopted became clear and, in 
the Court’s opinion, by no means an unreasonable tac- 


* Appellant derives nothing from this Court’s decision in Taylor v. United 
States, 96 U.S. App. D.C. 379, 226 F. 2d 337 (1955), where the Court, in a 
per curiam decision, held that “ander the particular circumstances of the 
case” the motion to vacate should have been granted. In that case the 
defendant was charged with narcotic offenses. He was represented by the 
same attorney who represented one Monroe, the principal government wit- 
ness who had purchased narcotics from the defendant. Monroe himself had 
previously been indicted, at which time he was represented by the same 
attorney who represented the defendant. This attorney had contacted an 
Assistant United States Attorney with the offer that Monroe act as an in- 
formant (J.A. 14, 29). Monroe had been told that the charges against him, 
which had been dropped, could be reopened at any time (J.A. 28). The 
attorney continued to represent Monroe in a civil suit during the defendant’s 
trial (J.A. 14). (J.A. references herein are to the Taylor joint appendix ; 
the Court’s opinion does not spell out the operative facts. ) 
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tic in the circumstances. Since the identification testi- 
mony with respect to Schowers was weak, counsel at- 
tempted to treat defendants as a unit and free Thomas 
by freeing Schowers. The attempt in the summation 
to the jury was to focus on Schowers and by doing so, to 
exonerate not only Schowers, but by association, 
Thomas. In the light of Thomas’ clear implication in 
the crimes the strategy appears quite reasonable and 
perhaps the best possible. 


As set forth in the Counterstatement, the case against ap- 
pellant was unassailable. He was caught shortly after the 
crime was committed carrying a loaded pistol and with the 
fruits of the robbery. He immediately confessed. The vic- 
tim positively identified him that same afternoon. Appellant 
had aiprior criminal record,’ and apparently chose not to 
testify. What was defense counsel to do? The court’s atten- 
tion is invited to the transcript of the trial proceedings, con- 
tained in the record on appeal. The allegation that appel- 
lant’s interests were sacrificed for those of his co-defendant, 
obviously an afterthought, simply does not stand up in the 
face of the record. 


III. Appellant’s presence was not required 


Three and one-half months before hearing the motion, coun- 
sel was appointed by the District Court to represent appellant 
and to inform the court whether appellant’s presence was 
needed at the hearing. The record is barren of any such notifi- 
cation being given. At the outset of the hearing, counsel for 
appellant expressly stated that he did not feel it necessary for 
appellant to be present. The court then proceeded without 
appellant’s personal appearance. The only issue before the 
court was a legal one—whether appellant had been denied the 
effective assistance of counsel. There was no genuine factual 


* Appellant entered pleas of guilty to three indictments charging rob- 
bery (D.C. Criminal Nos. 78095, 78096, and 78097) and was sentenced on 
February 7, 1947, to two to seven years on each indictment, sentences to 
run concurrently. Also, on November 12, 1946, he was sentenced to one 
to three years on a plea of guilty to an indictment charging robbery (D.C. 
Criminal No. 77826). There is presently outstanding against appellant a 
detainer for violation of conditional release. 
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dispute to be resolved. The most effective means of determin- 
ing the issue was to examine the transcript of the trial pro- 
ceedings, which was available to the court. In addition, trial 
counsel was present, as was appellant’s co-defendant. Both 
testified. Under these circumstances it cannot be said that a 
fair hearing was denied appellant because he had not been 
brought from Alcatraz to the District of Columbia to testify. 
Neither in his motion to vacate sentence nor in his brief is there 
any suggestion of what testimony appellant could have offered 
bearing on the issue under consideration. Section 2255, para- 
graph 4, specifically provides that “A court may entertain and 
determine such motion without requiring the production of the 
prisoner at the hearing.” This is precisely the kind of case 
paragraph 4 was intended to embrace: one where the material 
facts are not in dispute and where the production of the 
prisoner would entail needless risk and expense. 

The principal case relied upon by appellant is United States 
v. Hayman, supra. We agree that the Hayman case is disposi- 
tive. It stands for the proposition that a prisoner need not be 
produced unless there are substantial controverted issues of 
facts of which he has knowledge.” There were none at this 
hearing. On the other hand, in Hayman, the “crucial issue” 
was whether the defendant had knowledge of the fact that his 
lawyer also represented a principal Government witness (at 
219). There the defendant had alleged that a principal witness 
against him, who was also a defendant in a related case, was 
represented by the same attorney who represented him, and 
that he did not know of the dual representation and had no way 
of discovering it until after the trial (at 208). In the instant 
case there is absolutely no suggestion of any conflict of inter- 
ests between appellant and his co-defendant. And it is undis- 
puted that appellant had knowledge of the fact that his 
attorney, who he had hired and who he was paying, also repre- 
sented his co-defendant. 


° This principle has been uniformly followed. £.g., Kimbrough v. United 
States, 226 F. 2d 485 (5th Cir. 1955), Barber v. United States, 227 F. 2d 431 
(10th Cir. 1955) ; Crowe v. United States, 175 F. 2d 799, 801 (4th Cir. 1949) ; 
Rayborn v. United States, 251 F. 2d 950, 951 (6th Cir. 1958) ; United States 
v. Jakalski, 237 F. 2d 503, 505 (1956), cert. denied, 353 U.S. 939 (1957) ; 
Hodge v. United States, 217 F. 2d 716 (4th Cir. 1954), cert. denied, 349 U.S. 
959 (1955). 
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Even assuming it would have been better practice to require 
appellant’s presence, reversal of the judgment below surely does 
not follow. It is evident from the transcript of the trial pro- 
ceedings, and from the testimony adduced at the hearing, that 
appellant was denied no substantial right, and that his presence 
could not have materially affected the outcome of the hearing. 
See Argument II and Johnson v. United States, 239 F. 2d 698, 
699 (1956), cert. denied, 354 U.S. 940 (1957); compare Ken- 
nedy v. Reid, 101 U.S. App. D.C. 400, 405, 249 F. 2d 492, 497 
(1958). 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Ouiver GascH, 

United States Attorney. 
Cart W. BELCHER, 
Louis M. Kapnan, 
Assistant United States Attorneys. 


SUPPLEMENTAL APPENDIX 
United States District Court, District of Columbia 
[Filed Dec. 13, 1954, Harry M. Hutt, Clerk] 
Unirep States v. Raymonp A. THOMAS 
Crim. No. 227-53, 228-53 
MOTION FOR LEAVE TO FILE IN FORMA PAUPERIS 


To Hon. LurHer W. YOUNGDAHL: 


The defendant moves the Court for leave to file the hereto 
annexed motions in forma pauperis, relying on 28 U.S.C. 1915 
and the following: 

AFFIDAVIT 


Raymond Thomas, being first duly sworn says: that he is a 
citizen of the UNITED STATES, that he has no money; that 
he files in good faith; that he believes he is entitled to redress; 
that the nature of the action is a motion to vacate; that copy of 


the motion was mailed today—U.S. ATTORNEY, above court. 


Raymonp A. THOMAS, 
Defendant, 
Box 1153, Alcatraz, Calif. 

Strate or CALIFORNIA, 
San Francisco County. 
Sworn to before me this 7th day of December 1954. 
J. B. Larrmer, 

Associate Warden. 
Associate Warden authorized by the Act of February 11, 

1938 to administer oaths. 
(15) 
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United States District Court, District of Columbia 
[Filed Dec. 1954, Harry M. Huut, Clerk.] 
Unrrtep States v. Raymonp A. THomas 
No. 227-53, 228-53. 
MOTION TO VACATE SENTENCES AS TO LAST 2 JUDGMENTS 
To: Hon. LurHer W. YouncGDABL: 


The defendant moves the Court to vacate the two sentences 
of 2 to 6 years imposed on May 22, 1953 relying on 28 USC 
2255 and the following grounds: 

1. THAT THE DEFENSE AND GOVERNMENT COUN- 
SEL INDUCED DEFENDANT TO PLEAD GUILTY TO 
TWO CHARGES OF WHICH HE WAS NOT GUILTY BY 
PROMISING DEFENDANT A “LIGHT” SENTENCE IN 
EXCHANGE FOR A BLANKET GUILTY PLEA. 

2. THAT THE DEFENDANT DID NOT VOLUN- 
TARILY PLEAD GUILTY TO THE LAST 2 CHARGES. 

3. THAT THE COURT FAILED TO DETERMINE 
THAT THE PLEA WAS MADE VOUNTARILY AND 
UNDERSTANDINGLY. 


STATEMENT 


On'— May —, 1953, defendant appeared before Judge 
Luther W. Youngdahl and pleaded not guilty. Hehad counsel 
and a jury trial. He was found guilty of case cr. 226. 

On — May —, 1953, defendant appeared before Judge 
Swinehart and pleaded not guilty. Hehad counsel and a jury 
trial. Half-way through the defense and government counsel 
conferred. Then defense counsel told defendant: 

“T’ve talked it over with the U.S. Attorney and he said if 
you plead guilty, he’ll recommend a ‘light’ sentence of 2 to 6 
years, but if you continue to fight, he’ll demand the maximum.” 
The defendant agreed to plead guilty to only one of the three 
charges, but the defense counsel entered a plea to all three. 
The court accepted the plea without questioning why the sud- 
den reversal by defendant. The court later did impose sen- 
tence of 2 to 6 on three counts but ran them consecutively. 


A 
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ARGUMENT 


The promise by court officers of a “light” sentence in ex- 
change for a guilty plea, nullified the judgment. 


Kercuevau v. US., 274 US. 220 
Waker v. JOHNSTON, 312 US. 275 
Watery v. Jonnston, 316 USS. 101 
Unless the defendant voluntarily pleads guilty, the plea 
is void. 
ZreparT v. U.S., 185 F. 2d — 
SmirxH v. O’Grapy, 312 US. 329 


And unless the records show that the court determined why 
a not guilty plea and jury trial were suddenly switched, the 
judgment is void. 


Rute (11) Crm. Proc. 
WALKER V. JOHNSTON, supra 


WALEY v. JOHNSTON, supra 


Wherefore, may the court vacate 2 of the 3 two-to-six year 
sentences leaving a total of 15 years to be served. 


Raymond A. Thomas, 
Defendant. 
OATH 


I hereby swear that all I state herein above is true. 
Strate or CALIFORNIA, 


San Francisco 
Sworn to before me this 7th day of December 1954. 


J. B. Latimer, 
Associate Warden. 


Associate Warden authorized by the Act of February 11, 
1938 to administer oaths. 
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United States District Court 
Washington, D.C. 
[Filed Dec. 1954, Harry M. Hunt, Clerk.] 
Untirep States v. RayMonp A. THOMAS 
Cr. No. 227-53, 228-53 


MOTION TO WITHDRAW GUILTY PLEAS AS TO LAST 
2 SENTENCES 


The defendant moves the court under Rule 32(d) Crim. 
Proc. for leave to withdraw his guilty pleas as to the last 2 
sentences, relying on the reasons in the hereto attached 
motion. 


Rayrmonp A. THomaSs, 
Defendant. 


Dated. 
United States District Court for the District of Columbia 


[Filed Jan. 25, 1955, Harry M. Hutt, Clerk.} 


Unrrep States v. Raymonp THOMAS 
Crim. No. 227-22, 228-53. 


MOTION TO SET ASIDE ORDER DATED JANUARY 14, 1955, AND TO 
VACATE THE ENTIRE JUDGMENT 


To: Hon. Harry M. Hurt 


On December 16, 1954, this Court denied a motion filed 
under 28 U.S.C. 2255. The defendant, this 12th day of Jan- 
uary 1955, having recived copy of said Order, feels aggrieved 
and prejudiced thereby. He moves the Court to set aside the 
Order dated January 16, 1954, and to vacate the entire judg- 
ment as to the cases against him on this distinct ground: 

1. THAT THE INDICTMENTS ARE FATALLY DE- 
FECTIVE IN THAT THEY CHARGE DEFENDANT 
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WITH “ROBBERY” AND SUCH ALLEGATION MISLED 
HIM TO HIS PREJUDICE BECAUSE 22 D.C. CODE SEC. 
(1951) DOES NOT EMBRACE THE WORD “ROBBERY.” 


MEMORANDUM 


31 Stat. 1822 (1901), 22 D.C. Code Sec. 2901 (1951) pro- 
vides in pertinent part: 

Whoever by force or violence, whether against resistance or 
by sudden and stealthy seizure or snatching, or by putting in 
fear, shall take from the person * * * anything of value 
* * * shall suffer imprisonment * * * fifteen years. 


STATEMENT 


Four indictments were returned against the defendant charg- 
ing him with “robbery.” Found guilty by a jury and later in 
another case, upon his plea of guilty he was sentenced four 
times. The sentences ran consecutive, total, nine to twenty- 
seven years (27 yrs.) for “robbery.” 

However, “robbery” is not enumerated in the statute. Con- 
sequently, the files and records conclusively show that the in- 
dictments charge offenses not specified by statute. 

Wherefore, may this court set aside the entire judgments 
and grant all relief necessary. 

Raymonp THomas, 
Defendant. 


I hereby swear that on this 17th day of January 1955, I 
caused copy of the foregoing to be mailed to: U.S. Attorney, 
US. District Court, above entitled. 

RaymMonp THoMaSs, 
Defendant. 


U.S, GOVERNMENT PRINTING OFFICE: 1959 


